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RECENT IMPORTANT DECISIONS 



Bills and Notes — Fictitious or Non-Existing Payee — Knowledge of 
Maker — English and American Views. — Plaintiff holds a check procured 
fraudulently from the defendants and made payable by them to the order of 
X 'Company, which had no existence though this fact was not known by the 
drawers of the check. The defendants stopped payment on the instrument, 
and in this action to recover the amount represented by the check, it is held 
that the fact of the non-existence of the payee must be known to the drawers 
in order to constitute the check "payable to bearer." Boles v. Harding et al. 
(1909), — Mass. — , 87 N. E 481. 

The rule is well settled where an instrument containing all other elements 
of negotiability is knowingly made payable to the order of a fictitious or non- 
existing person the instrument is negotiable without indorsement, and may 
be treated as payable to bearer. Gibson v. Minot, 1 H. Bl. 569; Gibson v. 
Hunter, 2 H. Bl. 187, 288; Bennett v. Farnell, 1 Camp. 130, 133, note 180; 
Shaw v. Smith, 150 Mass. 166, 167, 22 N. E. 887, 6 E. R- A. 348, and cases 
cited ; Boles v. Harding, supra. By one line of decisions the holder of a 
check payable to a fictitious or non-existing person, claims by estoppel. 
Lane v. Kreekle, 22 la. 399; Kohn v. Watkins, 26 Kan. 691; Daniels Neg. 
Inst., Ed. 5, § 139, and cases cited. The weight of authority, however, 
would appear to be that, it is not enough that the check is drawn to a fic- 
titious person. The drawer must have knowledge at the time it is drawn 
that the payee is fictitious, and intend to have the check put in circulation in 
that form, or a recovery cannot be had against him upon it. Armstrong v. 
Pomeroy National Bank, 46 Ohio, St. 512; Chism, Churchill & Co v. Bank, 
06 Tenn. 641; First National Bank v. Farmers Bank, 56 Neb. 149; Tatlock 
v. Harris, 3 T. R. 174; Shipman et al. v. Bank of the State of New York, 
126 N. Y. 318. In England, by the Bills of Exchange Act of 1882 (St. 45 and 
46 Vict., Ch. 61, § 7, Subd. 3) a check, is payable to bearer if the payee be 
fictitious or non-existing person, whether or not the drawer knew this fact. 
Bank of England v. Vagliano Brothers, [1891] A. C. 107, 153; Clutten v. 
Attenborough, [1897] A. C. 90. Under the typical American statute, when 
a check is drawn payable to the order of a fictitious or non-existing person, 
such fact must be known to the drawer of the check to make it "payable to 
bearer." Shipman v. The Bank of the State of New York, supra ; Phillips 
v. The Mercantile National Bank, 140 N. Y. 556, 35 N. E. 982, 23 L. R. A. 
584, 37 Am. St. 596; Boles v. Harding et al. supra. The case of Shipman v. 
Bank of the State of New York, cited by the Court in the principal case, 
reviews the same question, and in arriving at a like decision, Judge O'Brien 
says: "Our statute is a codification of the Common Law, while the English 
statute is, and was intended to be, a departure from it." The principal 
decision seems to represent the weight of authority at Common Law, and is 
consistent with the Negotiable Instruments Act. 



